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THE ILLINOIS POLLUTION CONTROL BOARD

g ‘
BEVERLY POWERS, formerly )
doing business as DICK’S
SUPER SERVICE, ) MAR08 21313

Petitioner, )

vs. ) PCB 11—63

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

Respondent.

TRANSCRIPT FROM THE PROCEEDINGS taken before
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notary public within and for the County of Macon and

State of Illinois, at the Illinois Pollution Control

Board, 1021 North Grand Avenue East (North Entrance),

Springfield, Illinois, on the 26th day of February 2013,

A.D., at 11:42 a.m.
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Q. And to what extent has that work now been

2 completed?

3 A. The site basically is ready to close.

4 Q. Okay.

5 A. Or request closure, I should say.

6 Q. As far as all of the modeling and all of the

testing and such, all that work has been done?

S A. Yes.

9 Q. Okay. And is that accurately depicted in

10 Exhibit A?

11 A. Yes.

12 MR. RIFFLE: I have no further questions.

13 Thank you.

14 HEARING OFFICER WEBB: Mr. Sievers?

15 MR. SIEVERS: Your Honor, I have copies of

16 my exhibit. Would you care for a copy?

17 HEARING OFFICER WEBB: If you have one.

18 CROSS EXAMINATION

19 BY MR. SIEVERS:

20 Q. Mr. Green, I’m handing you what’s been

21 previously marked as Respondent’s Exhibit B. I believe

22 this is what was also attached to your petition; would

23 that be correct?

24 (Petitioner’s Exhibit B was marked for
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1 in connection with Illinois EPA submissions?

2 A. Yes.

3 Q. Did you submit that documentation to the

4 Illinois EPA?

5 A. Yes.

6 Q. Okay. This is a complete copy of the

7 administrative record. Can you show me where in that

8 record that has been submitted?

9 MR. RIFFLE: I’m going to object. Really,

10 I don’t think it serves any purpose. It’s either in there

11 or it isn’t.

12 HEARING OFFICER WEBB: Well, could you

13 maybe just ask him if he knows whether it’s in the record?

14 THE WITNESS: I don’t know if it’s in the

15 record or not. I don’t think it was a separate

16 submission. It would have been logged in as a separate

17 submission on there.

18 BY MR. SIEVERS:

19 Q. Well, if it is in that administrative record,

20 you’ve had the opportunity to review that record; correct?

21 A. Your record?

22 Q. Yes.

23 A. No, I personally have not. No.

24 Q. Okay. That’s been filed with the Pollution
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1 Control Board and served on your attorney. Did you ask

2 your attorney if you could review the record in this case?

3 A. No.

4 MR. RIFFLE: I’ll object; attorney—client

5 privilege.

6 MR. SIEVERS: I’ll withdraw it.

7 BY MR. SIEVERS:

8 Q. So you have not taken the time to review this

9 record to see whether or not that written authorization is

10 in here; correct?

11 A. No.

12 Q. And so you don’t know whether or not a written

13 authorization from Beverly Powers for you or Midwest

14 Environmental Consulting to sign documents on her behalf

15 has been made a part of the record in this case; correct?

16 A. No.

17 Q. Okay. When you -- you say you submitted a

18 written documentation showing that Beverly Powers

19 authorized you to sign documents on her behalf for

20 submittal to Illinois EPA; is that correct?

21 A. Yes.

22 Q. When did you submit that document to Illinois

23 EPA?

24 A. I can’t tell you the exact date without looking
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Page 24

1 A. No, I understand your question.

2 Q. Okay. My question is simply this: This

3 submittal, Respondent’s Exhibit B, you seek reimbursement

4 of costs that have previously been denied by Illinois EPA;

5 isn’t that correct?

6 A. Not in total, but yes.

7 Q. Okay. What is not correct about that statement?

8 A. What is not correct?

9 Q. Yes.

10 A. That this also contains costs for an approved

11 plan that had not been performed at that time.

12 Q. But it does include costs that have previously

13 been denied by Illinois EPA; correct?

14 A. Yes.

15 Q. And you did not -- you did not appeal the denial

16 of those previous -— the previous Illinois EPA decision

17 denying those costs; isn’t that correct?

18 A. Correct.

19 Q. And neither did the Petitioner in this case;

20 correct?

21 A. Correct.

22 MR. SIEVERS: I have nothing further of

23 this witness.

24 HEARING OFFICER WEBB: Okay. Do you have
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Page 28

1 HEARING OFFICER WEBB: Anything else for

2 you, Mr. Sievers?

3 MR. SIEVERS: No, Your Honor.

4 HEARING OFFICER WEBB: Okay. Thank you,

5 Mr. Green.

6 Mr. Riffle, do you have anything else?

7 MR. RIFFLE: I do not.

8 MR. SIEVERS: Your Honor, Respondents would

9 move for admission of Respondent’s Exhibit B into

10 evidence.

11 MR. RIFFLE: No objection.

12 HEARING OFFICER WEBB: Okay. Respondent’s

13 Exhibit B is admitted. All right.

14 (Respondent’s Exhibit B was admitted into

15 evidence.)

16 Mr. Sievers, you may present your case.

17 MR. SIEVERS: Thank you, Your Honor.

18 HEARING OFFICER WEBB: Would your witness

19 like to have a seat up here? It will make it a little

20 easier for the court reporter to hear you.

21 (Witness sworn.)

22

23

24



Page 29

1 MICHAEL HEATON, produced, sworn and examined on

2 behalf of the Respondent, testified as follows:

3 DIRECT EXAMINATION

4 BY MR. SIEVERS:

5 Q. Mr. Heaton, could you state your name and spell

6 it for the court reporter?

7 A. Sure. Michael Heaton, H-E-A-T-O-N.

8 Q. Are you employed?

9 A. Yes, I am.

10 Q. Where you employed?

11 A. State of Illinois.

12 Q. And are you employed by any particular unit of

13 the State of Illinois?

14 A. Illinois Environmental Protection Agency, Bureau

15 of Land, Leaking Underground Storage Tank Section.

16 Q. When you say Leaking Underground Storage Tank,

17 is that typically abbreviated as LUST, L-U-S-T?

18 A. Yes, it is.

19 Q. And what position do you hold?

20 A. I am an environmental protection engineer.

21 Q. How long have you been employed by Illinois EPA?

22 A. Since 1991.

23 Q. Now, how long have you had that position?

24 A. With underground storage tank section, since
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Page 34

1 submittal that was denied in Respondent’s Exhibit A?

2 A. That is correct.

3 Q. Okay. Now, call your attention to page 817 of

4 Respondent’s Exhibit B. In the right-hand column, the

5 thing they say says TACO, what is TACO?

6 A. TACO is Tiered Approach to Corrective Action

7 Objectives, Part 742 of 35 IAC.

8 Q. At the bottom of the page, there’s a thing

9 called CACR?

10 A. Corrective Action Completion Report.

11 Q. If I pronounce that as cacker, will you

12 understand that to mean CACR?

13 A. Yes.

14 Q. So, at this page, page 817, does it have

15 numerous references to costs related to TACO and CACR?

16 A. That is correct.

17 Q. So this budget, Respondent’S Exhibit B, includes

18 costs for TACO calculation and CACR work; correct?

19 A. Yes.

20 Q. Mr. Heaton, I’m handing you what has been

21 previously marked as Respondent’s Exhibit C. Do you

22 recognize that document?

23 (Respondent’s Exhibit Number C was marked for

24 identification.)
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Page 38

1 Q. Now, is that referring to prior budget?

2 A. Yes, it is.

3 Q. Mr. Heaton, I’m now handing you what has been

4 previously marked as Respondent’s Exhibit E. Do you

5 recognize that document?

6 (Respondent’s Exhibit E was marked for

7 identification.)

8 A. Yes, I do.

9 Q. And what do recognize that document to be?

10 A. This is a budget from 2004.

11 Q. Okay.

12 A. The 2004 submittal.

13 Q. Is this the budget to which you refer in

14 Respondent’s Exhibit F, the top of the second page?

15 A. Yes, it is.

16 Q. Okay. I call your attention to page 582 of that

17 exhibit, Respondent’s Exhibit E. Now, does that budget

18 include TACO and CACR work?

19 A. Yes, it does.

20 Q. Okay. And so you understood -- did you

21 understand that Respondent’s Exhibit S to be a budget

22 submitted by a Midwest Environmental Consulting and

23 Remediation Services for reimbursement for costs incurred

24 for TACO and CACR work?
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1 HEARING OFFICER WEBB: So all of

2 Respondent’s exhibits are admitted.

3 (Respondent’s Exhibits A, C, D, E & F were

admitted into evidence.)

5 MR. RIFFLE: Your Honor, I’m not sure if

6 I’ve moved for admission of my Exhibit 1, but I would do

7 so at this point.

8 HEARING OFFICER WEBB: I don’t recall, but

9 sure. Exhibit 1 is admitted. It’s just the Petition for

10 Review, which would be part of the Board’s record anyway,

11 but I’ll go ahead and admit that for convenience’ sake.

12 (Petitioner’s Exhibit 1 was admitted into

13 evidence.)

14 MR. SIEVERS: Judge, we have nothing

15 further.

16 HEARING OFFICER WEBB: Do you want me to

17 take the original exhibits? Do you need these copies

18 back?

19 MR. SIEVERS: I do not.

20 HEARING OFFICER WEBB: And you have nothing

21 further?

22 MR. SIEVERS: I have nothing further.

23 HEARING OFFICER WEBB: Okay. We’ll just

24 wind up here.
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1 The transcript is due on March 8th and will

2 be posted on the Board’s website. The public comment

3 deadline is March 12th. Public comment must the filed in

accordance with Section 101.628 of the Board’s procedural

5 rules. Petitioner’s brief is due by April 8th and

6 Respondent’s brief will be due by May 8th. Petitioner’s

7 reply, if any, is due by May 22nd.

8 There are no members of the public here to

9 make any comments, so at this time, I will conclude the

10 proceedings and we stand adjourned. Thank you.

11 (Whereupon, the above-entitled

12 proceedings were concluded at 12:50

13 p.m., February 26, 2013.)
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1 STATE OF ILLINOIS)
SS

2 COUNTY OF MACON

3

4 I, LISA K. HAHN, CSR, RMR, do hereby state

5 that I am a court reporter doing business in the City of

6 Decatur, County of Macon, and State of Illinois; that I

7 reported by means of machine shorthand the proceedings

8 held in the foregoing cause, and that the foregoing is a

9 true and correct transcript of my shorthand notes so taken

10 as aforesaid.

11

Lisa K. Hahn, CSR, RMR
14 Notary Public, Macon County, Illinois

CSR #84—2149
15
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